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“While the Court’s conclusion seem to be perfectly justified and went
as far as they could in the circumstances, the reasoning in its decision
shows serious flaws. Some of them have been spelled out in Mr.
Elman’s and Dr. Klein’s comments. Others seem to have sprung from
the Court’s unwillingness to look for help to the very thorough
discussion of the issues by several Israeli scholars, notably Messrs.
Sterenberg, Akzin, Klinghoffer, Likhovski and Rubinstein. The dignity
of the Court would not have suffered if the opinion-writing judge had
taken a look at academic writing in a case where precedents offer little
or no guidance. I believe this dignity would rather have been enhanced,
and the decision gained in persuasiveness20 .
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.287Baker v. Carr, 369 U.S. 186 7IX7,10ID°W M5 YW XX , N0 dDWw

1°1n 2911392 /R 977 NIV PW 0V IDH IMRM D3 PITAY 73X IR TIPS
7IY0A P IR ]T LOWMITNYA YW NVDYI1N AW A2 D317 MY NI 0D 10X
S kP Rinitabl)

“Logically, the rules must necessarily be prior to the legislator — prior,
it may be said, both in time and in precedence to the legislative will.
This has nothing to do with the problem of immediate parliamentary
sovereignty; ‘the law is supreme when it prescribes the conditions
which must be fulfilled to make a law’. On the question what may be
done by such a law, Parliament is supreme over the law. Accordingly,
the Supreme Court dealt only with a question of fact: whether
Parliament had validly voted in favor of the law. The Knesset could
have passed the Bill if the special majority of votes had been cast in
favor. This procedural question — whether its vote did result in the
requisite majority — had nothing to do with parliamentary

sovereignty”30.
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“The Supreme Court has been criticized because it did not tackle the
issue of justiciability. But this question did not arise in this case —
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217’0y ,5 79yn QW 28

.A.A. Bergman “The Supremacy of the Knesset” 6 Isr. L. Rev. (1971) 117 29
.118-117 0y 2w 30

400



NNMYNIT MIANNN — YIXI2 PT-PDI : DNNN Mt 99 PR TIOWN ) VOVN 19y

whether or not the Attorney General ‘waived’ the plea of lack
justiciability31.
+JWnA 1°0I0 X1

“As long as Israel’s constitutional law, with its doctrine of Parliament
sovereignty, is based on English law, there was no need to discuss
justiciability”32.
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“In this case before the Supreme Court, the question whether
‘entrenched clauses’ actually override Parliament’s sovereign
legislative power — whether Parliament by ‘entrenching a provision in
its Acts’ can bind its successors to proceed within the rules laid down
for such change — had no relevancy; the problem simply did not

arise”33.
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