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N. Lerner “The Evolution of 187 D°0¥°»73 NIM137 NINNDNR YW n*100°7 7°pdY 2
Minority Rights in International Law” Peoples and Minorities in International Law
.(C. Brolmann, R. Lefeber, M. Zieck — eds., 1993) 77, p. 79-81

O»MIR? DLIH PV 71377 9372 ADIPR NXVIM YW NIa0NT NIPKRY ARIpAn X1 3
Council of Europe’s Framework Convention for the — (N*DYTR7 MINRA :19717)
Protection of National Minorities, 1995 (34 I.L.M. 351 (1995)): “the upheavals of
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D°31m0n7 .2V NINDT YY 713aY 02 ,NRW N2 AR CYIXY L0319 7277
— NPPIRYTP2 NIMRA D°VIAPR 01707 17 0PM°ID 0PNPIN 01707 17 — DNWR
NIPINT TIND LI 217 YW DWAINNT D°0IVIRT 72 MR PR NRYD DR
TRIT TRV WRIM 0PI0AY I ROW D237 NIV DOPPR NRT OV NINWR
DERI PR DMWY WP PW TRONT .00 NIAR 2V AN 2TTHY IR NNpIN
NI R vHYa DPRWIA POV JwHn? oiPvYw ,0NTng vhwniTnay nwynY
U901 N°NAN Arnan 737

MMIXY OXI22 VOWNTN2 *1DY DIMIWW DPWPR NR N2 X7 MRNT NI0N
DM MWDK MW AT DRI, MIRD 7PN IR PNPINT VDWNT DY DUV NIMDT
MR M1 DY NPLIDWA FIAIT NIWA DX P01 IMRHT AT TREN W
VIYNY 277 P2 NV 030N 0NN NPVIDWR NIV PIDIR DX NI VIV
HPWNT CIPTYY APR 0NN 110 YW YMIRIDR 171300 0INR 0090 YIRm

European history have shown that the protection of national minorities is essential to
nIA%AY 7PN 03 IR stability, democratic security and peace in this continent”
o7mIRY IR 07N3 ,07INKR ,D”?NN’? 0 LIV Y 0I9NWHNR OIR-7I12 NI”I0T 73272 07T
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious —
and Linguistic Minorities, United Nations G.A. Res. 47/135, 18 December 1992 (32
LL.M. 911 (1993)) (Promotion and protection of minority rights “contribute to the
.political and social stability of states in which they live”)

DOty manRa 27 Y0 X7 DoIYRY TIN o np:vn‘7 YN12 10900 §°Yon 4
“In those states in which ethnic, :¥23pw ,(ICCPR) 1996 Niwn nN1IIIXI nPY D
religious or linguistic minorities exist, persons belonging to such minorities shall not
be denied the right, in community with the other members of their group, to enjoy
their own culture, to profess and practice their own religion, or to use their own
,m’mxb-r: MR nns Sw 117°1Y R°7 DLV DT NIMOT Sy 1m0 ,F012 .language”
Convention on the Prevention and Punishment of the Crime of Genocide :7721
(1948); UNESCO Convention against Discrimination in Education (1960);
International Convention on the Elimination of All Forms of Discrimination (1966)
(CERD); International Convention on the Protection of the Rights of All Migrant
TIRY p°ya ,DIPRA m72 .Workers and Members of their Families (1990)
7D17°R2 77D ik Al ]17’!0’3'7 A7TYNA 017 ,M10WH NI°YRE DPYIPINT DPYIPRA
N7 YN o' N1M1312 (OSCE — 1937°R2 kAl L isk Al ]1!’!19’35 Iahal D’D’5)
A%¥YING OX¥NOR 1992 NIw1 .(1994) vWHTIAY (1992) ’PJ’D%‘I ,(1990) 7AR7MIDIP2
711°2077 1995 NIw2I ,D°0IYn DINWHI DTIIR MWD NPDITPRT MINRT DX NDITRA
.(3 MY, 9wY) NPBIRIT IR DR 23pY MNRD
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ooynaY avIl 2197 ,°NT IR CNWY IR MIRD 0°02 DY MIYIDW N193na Ry
D915 L WNITNA .LBWNATN YW MNIATY DPPTI AYXKY ,DVI NI YW D3NN
3718 09I 1B APLAN MIPRY DPLIPINTA TLWR PWwd DX ,NPYR 191 ,1pnY
ReLChNigialyi
NP VIV 2IIX? BT X MYARY YO KXY wIAPINIA TRARY MWDK
DR RPTIT 7LDYITD7A ¥ 107N OPA PIPTINRT APING 2¥Yn? 935 7712
73R 099Wwn @2YPaxni 217 7151 73302 NYAR 71YYW 0IYPD W13 *9Ya nXap
NIXIAP 12 YIPT DR ApMYAW NPPIRDT NYPY DR MDsY 9130 7o RY 107N
VAT APy an WL 21> o0 XY 1991 ,0127 NrTea MW NIPINKY NPHIRD
D NTM 0PMIRDT ,0PINRT DVIPNT D ARID TRD X 110737 100V YaRaw
AYAXAN IR NPD 0P WRKRD WD PN Y95 T172 MInw NIXIAPT 07
5w vomPR T DR MBDPWH NIPAAT MIREIN ,NPNXIp MS»W °DY 3117 Nyap)
nYDWR N1 M2 DY W vIvp DI H? 3°0% LP0IPIIRD MINWI NIXIAPT
nPon? 173 OIYIIRI NP VW QLI 03 DFAW D°2XM DIV’ NNYNIZN NPY29ID
172 PINRT YIPIT NI NI CLIPINTT TYAT MIRRIN HY v1Rwn? 0 En orR
nuomn PR D ALY Pwa? 915 21T LDPYIID MIRPOY Y mMYnpn

ngIap Yw 1nv13° 902 Npow (Public Choice) N N2°% 77°M22 NpOIwR NMIBOT 5
NI213N231 w157 YRR Y yDwaR — ORI NINT 021378 ,0°WI J72) — NINoN
D.A. Farber & P.P. Ywn? X1 n°%95 77°po? .1 AvDINY NYIWOHRA DYDY

Frickey Law and Public Choice (1991)
TWPWR NIMWA 172 PRI DPRWI VEWATTNA TPDN YY AT TI0n K2 1AM 6
nIoN2 ONPRI @MY NWINA YR IR ,NYEINY NRRINAT MWIT P2 PV, e

.797 (X”7DWN) X? DWDWR "VDWNHT N2
n°7ayY 0137n) J. Madison The Federalist (J.E. Cooke — ed., 1961) No. 10, at 56 1X1 7

.(270Wn ,0%W DRI NI Py N3Mya
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WIPINTA YA W NPI5T 0IN? NIIWDR NN CNW XN 70D 91TDR”
1772 @aRIYN NPAD 29197 07YYIBR 07997 01NN WK DV DY 1377
3197 29p2 0P0ILPR TN MDY TIT2 1POIPAY IR LIPHT NX DX PN
NP9 ANWRIT MWDK L 10721770IR” T0ImD wHwh 91> vbwniTN A NI
NITOMA 12 MM 2197 PW IM3 7AW NIYn ,N*1277NIRIRI NYIIEI N3Ivn3
Ny apY %93 NIYINRA 770 DVIPHT MR ,0PNPYI 0NPINT 0191707
123971 MY AP PDIX DR 03 D°2P°WR N PA 7IAWNA DOXNANW AYARAT IR
92 IV NAOR AP W DT0M AWCAR AN MIRM AR R LIbynm cinkn
N1715102 0INY S97TDA Ywnnan YInY 150 vdWNATNMA P VR NIWDRI
NP7 P2 ,0°IPPINRTIIDRT YW VAR MO DR 92791 Pwnab 219am ,nrIng
VDWHT NINNDNT YW 17 NMIZ ,0INKI . 120NTIDT IR YR MR 10N Yy
nNBMI TPBNA NMANTMEIR YW 117V LDWNITNP PO NMANTNIRIRD NPINT
United States TIN1 NROIIDNT N°Y*277 0»2IWR NI 00PN Y 7137212 v
n*37Dp AMXA PIN2% MMWDHRA Yy vdwNA N 11571 13v. Carolene Products Co.
nIYT OXA” PI7221 7079°10m DY IR DPPIRY ,07NT D°VIYHA DPOWY 2PN
1D°pn NPVIDW 7PN ,T2Y DRNAA ,NIDMEM D7TTIANT 02TIDI DXV TAI NPT

7poY .D.L. Horowitz Ethnic Groups in Conflict (Part 2, 1985) X1 77 Xwna 8
TPPMBR 01772 NPLYIDI NOIYNT N™I1AY DPIWDHRT DTV DTN YW NIIYN
D.L. Horowitz A Democratic South Africa? Constitutional Engineering in a X7
.Divided Society (1991)

“[T]he society itself will be :351 'nY ,347 (7 77 ,27WY) 51 ‘oM LOYPIDA IO 9
broken into so many parts, interests and classes of citizens, that the rights of
individuals or of the minority, will be of little danger from interested combinations of
appnn PR oW AW ATy .56 'HY ,aw , 10 ‘0N VD 217D 197 ; the Majority”
T. Sandalow X7 ,0°0I°n Y 7I3% DYINR P°OA 9910 NM2AR-NIZIR 01NMPA
.“Judicial Protection of Minorities” 75 Mich. L. Rev. (1977) 1162

VDI NIRPXY 101,528 ,521 /0y (7 v ,2wb) 78 ‘on LOYITDA WP 'R 10
“an essential safeguard against the effects of occasional ill humors in the society : X1
[which] sometimes extend no further than to the injury of the provate rights of
.particular calsses of citizens, by unjust and partial laws”

N7 @MW 299on YW n1nvyan by .Shaw v. Reno 509 U.S. 630 (1993) X1 11
S. Issacharoff and P.S. Karlan “Standing and Misunderstandings in Voting Rights
Law” 111 Harv. L. Rev. (1998) 2276, 2279-2287

N12730 YY1 17M1277NIXIR YW TI00°Ra 001 R YW omd nR Y210 i mow by 12
Minority Voice Dilution (C. Davidson — ed., 1984) 1X7 vdwni~n2

.(Carolene Products 17-p0D :12112) 304 U.S. 144, 152-153 n.4 (1938) 13
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n2wna noMpn L 159aywh  puIpnIn I DT TRyma Wwwan
1631WRI7T 09IR NRAYH 7102 MPINW FDITRI DWIH PV 7132 NPHIRY 1A
PAXA PIA7POD .0%12Y PPV P DOMDAT *IPTIART TINAT NOIW ATV 19

SMIRDT VEWNITNY YW W Tpen Yy

7P°IBR 01772 WINT NPING VDWNAT™N2 R°WI 11°¥7 IR 5y 9 1995 nawa

72 W 37172 Chaskalson

“The very reason for establishing the new legal order, and for vesting
the power of judicial review of all legislation in the Courts, was to
protect the rights of minorities and others who cannot protect their
rights adequately through the democratic process. Those who are
entitled to claim this protection include the social outcasts and
marginalized people of our society. It is only if there is a willingness to
protect the worst and the weakest amongst us that all of us can be
secure that our own rights will be protected”!”.

VDWNATNYA NP 0D YV AVBWA Carolene Products 1"1"p0DA 0»2IWR NI

WHRY N7 LI YW NIWTY Y2 PPV ,0°RWI N353 N2 TNIXIR YW rhvi

“It is unnecessary to consider : 23X NIMR YW 777 ¥ IR 4 7Y NPWwLWi 7poDA
now whether legislation which restricts those political processes which can ordinarily
be expected to bring about repeal of undesirable legislation, is to be subjected to
more exacting judicial scrutiny under the general prohibitions of the Fourteen
Amendment than most other types of legislation. [...]. Nor need we inquire whether
similar considerations enter into the review of statutes directed at particular religious,
or national, or racial minorities; whether prejudice against discrete and insular
minorities may be a special condition, which tends seriously to curtail the operation
of those political processes ordinarily to be relied upon to protect minorities, and
7 79787 .which may call for a correspondingly more searching judicial enquiry”
MIARPY 77700777 7Y 771919 NDIPN” XD NPLIDW NP AL AW ARIRA AR
L. Lusky “Footnote Redux: A Carolene Products Reminiscence” IX7 221w NIV
82 Colum. L. Rev. (1982) 1093; B.A. Ackerman “Beyond Carolene Products” 98
Harv. L. Rev. (1985) 713, 714; M. Klarman “An Interpretive History of Modern
.Equal Protection” 90 Mich. L. Rev. (1991) 213, 222-226

.Ackerman (supra, note 14), pp. 741-742 IX7 711 WpnI2

IR Carolene Products-2 ¥ 9¥ NomIRD-1°2n N2y YW nwoR3 Avewnn by
R.M. Cover “The Origins of Judicial Activism in the Protection of Minorities” 91
JYale L.J. (1982) 1287, 1297-1298

.88 pod ,S. v. Makwanyane & Ano 1995 (3) SA 391 (CC)
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,L18ommon 0°pIN2 WAPIW 00K NIINY NI 0IAYIDY AT DR 07pR onb
7P72% 0°IRT IR IR DT OYTA ANDM *DTHY DD 0D 1PYIN MDY yanud
strict) N*37DP 71°M2D MUIPPINRT Ap°0DI YR MPYR T LATRAN DUIDW
TPOYW NPLBWNHI NIIDD B3 AW 1T RWNA L1970 Twn 02ae” YW (scrutiny
SW INIMDIA 73°01 AY0 DNNWT NN TRM DXRT 2V 20mwIpw npUa nipIsna
mMYap YW oTInTa 1Po7IR2 awnnaR NManTMEIR YW 1rhyn vbwnnTnn
mMwp ¥i10°w w3 n2°%0 Yy ubnn Hva% vdWNITN’ 2770 1988 NIW2 LDV
IMPIR NLDW .21(Native Americans) DI IMR NI VIV YW NI [A9ID2

2197 OW3a,7aN

“The Constitution does not, and the courts cannot, offer to reconcile
the various competing demands on government, many of them rooted
in sincere religious belief, that inevitably arise in so diverse a society
as ours. That task, to the extent that it is feasible, is for the legislatures
and other institutions. -Cf. The Federalist No. 10”22,

DINAIT VAV M1 1°37% Smith NWIDA VOWNTN®2 27°0 1990 NIWNH TVYARA
PPN 1MYRT NT7 WD pYNa "N dpL T2na TUTER 0da WPNWAY (Navajos)

:IX7 D137 [PYYA LBWHATNA NRPOD YY 0PN Nva Yw anvown v 18
L.F. Powell, Jr. “Carolene Products Revisited” 82 Colum. L. Rev. (1982) 1087,
M.J. Klarman “The Puzzling Resistance to Political Process Theory” 77 Va. L. Rev.
Sherbert v.-2 0N7 D°LIVNHY WD 1hn2 o7 LBWHNITHA L(1991) 747, 748-68
:197%) Wisconsin v. Yoder, 406 U.S. 205 (1972)=21 Verner, 374 U.S. 398 (1963)
MDY 0T LIV YW anIaTa °on IRl ﬁpﬂ'ﬁ voWNI N2 03 .(Yoder WD
BverfGe 32, 98 at 107-08 :27 17’2 poyw 1"71-poba pInn Yw nv2%si nvInnn
D.P. Kommers The Constitutional Jurisprudence of the :2 ¥°2I3 21307 .(1971)
Federal Republic of Germany (1989), p. 451

.JLH. Ely Democracy and Distrust (1980), p. 145-170 IX7 72> 70N Q°2171°0”% ¥3132 19
D°1IDpR 1 Nan ,"[1"?57-'{ LOWNI-N 22 1AW 2197 DYTY ° 97297 NIIINRT D°Iwa
YW Q°0TWIRI DR DTRY 7INATT NILM DX 03,07 Y3 0°02 Yy 311°0 Y3 oA yx¥ann
Adarand Constructors v. Pena, 115 S.Ct. 2097 (1995); Rice v. Cayetano, : 013171
.120 S. Ct. 1044 (2000)

$(19 7R ,%¥Y) Ely 387 20130 5y D°0IDwn M RWNY DuTIon Monrnas 20
O.M. Fiss “The Supreme Court, ; (14 79977 ,5°¥%) Ackerman ; (16 7797 ,%°¥%) Cover
.1978 Term — Forward: The Forms of Justice” 93 Harv. L. Rev. (1979) 1

Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439,108 S. Ct. 21
.(Lyng nwD :12712) 1319 (1988)

1327 'y ,aw 22

468



VIVYNNTINIL DXVIVIN MDNP DY NNIN TIOWN ) VAYN oY

wrNWwRL vIYHI 12% VOWMATTA’A RIP IRD O3 .23N37TMIXIR NPINY WX
’371%¥3 2WANAY PI¥I7 0INY 240171507 *1n N7 Yy 1A% 75 R PYiaa
DPINRT IR NN LAY A2 ARR MYI233 Awhs 7107 Ay N1 nnbnn vwni
7137 93 nPYWW 7vaxh 1YY YW Aw A NIV RN MIRIT WY TR
DV AN DY 217 0D L25uIYna 2% a0 A — b o3 IR v —
220 779 X°7 OX 03 ,NPNX¥IAPT MSPNWAR 0°02 YV MINan 1°DYW nvapy 7Ny
5w NN YY1 1979 HY NNWINT OIRA TI232 NYNID ,NI00°T NDIPRI LIV NI OV
93 DR AIXA NPT IO X ADR NPWIY NPIPTINKRT 77202 NP0 RO, TR
.2607%W PP ANIWHT 71917 RO ONINIIRY QNI DONWT DONIRDT
NP N7 JPMYan DR 0P 0NYY NImYEn DwIwn mMYRpw rsh v
NR 7°0 Y TI1BA? APYEN 0707 DWVIVN YW XYRIP Ywn? 0 DR PR XpNT
Smith 1192 299 7IOTW ,NM27TNINIRD (1YY wdwHATR YW Inwonn
1Y 02 PN DR Y0D LOWNITNPAW RYX) DINPA IP°0D “HPIY” PIN A2V
nNIPIA YAY NIZIAR ©1I0M 07N DU 112N 15 1D . 27(ApINY TN RITW
VI YWn% wRA N3 *12 .NMI277NIZIRI NI NPT YW DvpRInma naa
PR Carolene Products 17"p0Ba ©2IWi NIV ,01ARY L2837 w2910 M3 *Hyas

nwAB :197%) Employment Division v. Smith, 494 U.S. 872, 110 S. Ct 1595 (1990) 23
(Smith

“It may fairly be said that leaving :(Scalia) T2Xpo LDWT .1606 'NY QW 24
accommodation to the political process will place at a relative disadvantage those
religious practices that are not widely engaged in; but that unavoidable consequence
of the democratic government must be preferred to a system in which each
conscience is law unto itself or in which judges weigh the social importance of all
JJaws against the centrality of all religious beliefs”

NIPHNNT”a 2977 "LEW NR AWK (Brennan) 1172 LDV YW ROMINR VIR DYT 25
> Y0 RIT (1338 'nY (21 779 ,5WY) Lyng DwID) wIYNI Y3 “NIINRN
“has effectively bestowed on one party to this conflict the — 2377 Y3 A7 >7-pODI
unilateral authority to resolve all future disputes in its favor, subject only to the
NIy DR 03 X7 .Court’s toothless exhortation to ‘be sensitive’ to affected religions”
nw 1% (23 1R ,9wY) Smith nwipa (Blackmun) 1R1MPYI vDWR YW vIVHA
NP9IIDR DIRDIVAT DPNPTIAT VDWHRTNA ,'[1"737.'( LBWNI™N’2 ,1'7}{ mwonn
,People v. Woody, 394 P. 2d 813 (1964) : D721 2013177 NIV DR 192°p NI
Northwest Indian Cemetery ;2’17 Q°0pV2 WVI’DT QD2 wHNWwaL N9 79997 1w
ORANY | Protective Association v. Peterson, 795 F. 2d 688 (9[h Cir., 1986)
.Lyng nw152 179571 12 173pNnw

.1057 'nY ,(19 7797 ,999%) Rice v. Cayetano X1 26

City of :>NpIN *nY2 ,uBWNA-N"A NYT2 NPT Pwa 77 Ppn 20D vBWMNATNA IR 27
.Boerne v. Flores, 521 .U.S. 507 (1997)

.B. Barry Culture and Equality (2001), 179-180 %7 28
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W NYINRT DR AN RIT 92T ,707H0ID70 D27V 2INAY 11919 KXW IR
MPIPRa Y151 TRON LOWNATTNAY .0WI NMAMP 2 NYY DT AR DY
onY iR N2 12 0°91 AW AwR OPH LIHT N¥IAP AN DY 3w YK
PATINM IREIND

29179 09157 0P NITHT VOWHT TN 713 NIXIM VOWN TN YW MW NI
,2°Mohd. A. Khan v. Shah Bano Begum W 77 X1 n3T2 7Ipn .A2RD 0°38m3
*3 IMXR 71D Yap LOWNAN N2 1T (1YY LBWNR N2 YW AmIN 2577 2152 PTIW
°12 %Y PR ,"n%01m7 PINAW AR NI 1T 72 2WY 270 WK DR WY 10701
WO 1IN NPWRN WROW 93 P37 vBWATTH’A T A2IMA INIR I0ID LA
WD 737X RO ,NIIN N7 ONIWIAY 2YWY ©09Y3a 27w pIn nva vInyIe?
MOINT D°03TW 7TV NIRY X 307 73301 021201 DR TIWDY PINAW 7NN 03
% 1YY DT YIne m1ann 0d%> vIdn YW nIn Yy ooann” pnd
“morality cannot be clubbed by) 701777 MMM ¥1ADY 79197 APX N7 %D VOV N’
nMdY TIPIA T M0 MMRY DXNAA PN DR WY w05 yapy (religion”
nPwnnt NwRIN Yy 1YE DR ¥1In a0 Phyn vownntna Xxowl lppinnn
A20om71R 993 5y 2w nITR IR YRRY pRInma DM

5w 1T7PODA PNV VOWNITNYA VPRI, TN NNW NI2°DI1A °3 OX ,ANIT 1INV
ARD AW ROAW 7973 10N AWR YW Aot poyw ,33Ephrahim v. Pastory
PRI VAW YW 3TN PINT DY YL WORD YW TIPAR LVIWH OPRY DWIRY

.(Shah Bano 11¥ :1219) [1985] 3 S.C.R. 844 29

“[Wle : pn pyxi Dwai nywa o°1d 217I¥Y W YW INIIET DR YN LOYATTNY 30
would not like to interfere with the customary law of the Muslims through the
Criminal Procedure Code. If there is a demand for a change in the Muslim Personal
Law, it should actually come from the Muslim Community itself and we should wait
for the Muslim public opinion to crystalize before we try to change this customary
.(865-864 'ny ,aw) right or make changes in their personal law”

.855-854ny ,aw 31

867Ny ,aw 32

Ephrahim v. Pastory, 87 L.LL.R. 106 (1992) (H.C., 1990) 33
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03 WA APPMIDR 01772 WINA CRPINT udwHTNa 3w Ipn 2197 oy PRy
3599D377 IPAN RWNA PP ,020IYHT NIMST DINNM NIPI0Y X1

nIw any NI N MININRT 0w WIT PRI (1YY udwniTn’a o3
nIY ana 9377m I0TH 0Py MIRY IR CINR LI MIXIP YW NIwand nuRIng

Constitutional Court Decision no. 1/1992, of 21 :713912 :123%7 N02NA7 DX IR 34
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In areas traditionally inhabited : ¥31p (3)11 7°Y0 .mMpnANT YW Nawnm NoRYA 1913

by substantial numbers of persons belonging to a national minority, the Parties shall

endeavour, in the framework of their legal system, including, where appropriate,

agreements with other States, and taking into account their specific conditions, to

display traditional local names, street names and other topographical indications

intended for the public also in the minority language when there is a sufficient
.demand for such indications
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