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“This decision, rather than Oliver v. Ashman, is the one that has not
been far-sighted and it has created serious difficulties in the assessment
of damages there. While it was no doubt come to with the interests of
the claimant’s dependants in mind, it was inevitable that it would have
similar application where the claimant had none. Worse still, its
equally inevitable application to fatal accidents where it was not
needed, as the dependants of deceased victims have for a century and a

.(Pickett 1739 — 19719) Pickett v. British Rail Engineering Ltd. (1979) 1 ALER 774 20
.(Oliver 113 — 127%) Oliver v. Ashman (1961) 3 Al ER 323 21
.H. McGregor on Damages (17" ed., London, 2003) 22
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half been amply provided for, created a chaotic situation to which
legislation mercifully put an eventual end”23.
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“What is lost is an expectation, not the thing itself...He is no longer
there to earn them, since he has died before they could be earned”2”.

917 MWDK R .2 YW ITIM 150N NP N°IIp NIST OIRY PR ,NKRT 1IN DY
PTI2 WINY 273 IR P XY RIT (W, 0NN PTIIY 073,070 703 101 I9IIWwn 03
P11 W3 X9 Awyn®? 75%7 1920°W IR 1930w P11 1733 DRI NIXDY 270 IR LT
2TBLNT MY M 1920w

112 28Pickett 1192 NP2 0D IML nnn YL oD voWR M7 Yy
WY

“...to the argument that they are of no value because you will not be
there to enjoy them, can he not reply yes they are: what is of value to
me is not only my opportunity to spend them enjoyably, but to use
such part of them as I do not need for my dependants, or for other
persons or causes which I wish to support. If I cannot do this, I have
been deprived of something on which a value, a present value, can be
placed. I do not think that the problem can be solved by describing
what has been lost as an ‘opportunity’ or a ‘prospect’ or an

‘expectation’29”.
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:34req Health Authority

“In my opinion when a plaintiff is rendered unconscious or insensible,
fair compensation should not include an item for loss of earnings as
such, but instead it should include an item for pecuniary loss suffered
by the dependants of the injured man, by reason of his accident. After
all, if that is the compensation regarded as fair by the legislature in
case of his natural death, it may justly be regarded as fair in case of his
living death provided also that full compensation is also given for
every expense that may be incurred on his behalf and any service that
may be rendered to him by relatives and friends. The cost of keeping
the plaintiff for the rest of his days will exceed by far the salary or
wages that he would have earned if he never had been injured. It is not
fair to the defendant to make them pay both. Similarly, if Oliver v.
Ashman is overruled by the House of Lords and a man is given
compensation for his loss of earnings during those ‘lost years’, there
again these should be calculated not for loss of earnings as such, but

(1979) IAILER 333 31
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for the pecuniary loss suffered by his dependants during those ‘lost

years”’32.
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.P. Cane Atiyah’s Accidents, Compensation and the Law (6™ ed., 1999), p. 123 17 33

1377 "MIX°07 DLW XY 7189077 NUOW 1 DINIT MIWA DY NN PRIV vOWwNa 34
375,772 72 @3 357/80 X”¥Y |37 72302 ANAT PT07P0D2 JNIRXIAT RWID DR
WY QWD) MPHYI DY IIINRT W2 0°93170 9K Yw a7 anrn L, 769 (3)10
(LW NYI2 P2 VDIWTI 2 NYT2 715?{1

.796 'ny ,20 TIvA oowh 35
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“Whereas the victim was seriously under-compensated by the denial of
a claim for the ‘lost years’ upholding that claim may now cause
significant over-compensated... If that victim... saved or spent money
on persons and causes other than dependants, all such saving and
spending would be recoverable. This would confer a windfall on the
beneficiaries under his will or on an intestacy who in many cases might
not otherwise have been the recipients of the victim’s bounty, simply
to satisfy the victim’s supposed interest in having earnings to give
away to others with no legally recognizable interest in his continued
well-being. That it is somewhat artificial to regard this as a ‘loss’
suffered by the plaintiffs becomes even more apparent if the action is
brought by an estate rather than by a living plaintiff. There is
something of a paradox in the result that the victim’s lost capacity to
spend money enjoyably on himself may not be compensated but that a
lost capacity to save or give money to non-dependants may be. A
solution to this problem of over-compensation would be to base the
plaintiff's compensation squarely on his interest in making provision
for dependants... After all, the justification behind a lost years claim is

to allow the victim to make provisions for his dependants”45.
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“If there is a serious disparity between the theory and the practice of
the law, it is surely necessary to examine the basis of the theory with
some care, it may be found that the right solution is to adjust the theory
to make it fit the practice, rather than vice-versa™!.
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“My Lords. I regret these decisions. I think that the law has gone astray
by excessive refinement of theory. I would welcome legislation which
overruled in the future the results of the decision in Pickett and its
extension in cases such as the present which since Pickett has led to
almost grotesque embodiment of estimates, or rather guesses”53.
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“The trouble comes from clever advocates and well-meaning judges.
When an earner is killed, the loss of time and money is manifestly due
to the death, whether the death is quick or slow, whether it has
happened or is yet to occur. Clever advocates, however, have dressed
up these post-mortem losses as losses prior to death: time to be lost is
treated as an expectation only to be frustrated, and earning to be lost
are treated as an invasion of the present interest in providing for others,
the loss now of the power to spend later. Both these fictitious
constructions have been accepted by the House of Lords™>.
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“I have no enthusiasm for these results that seem to flow inevitably
from deciding that a claim for the lost years survives for the benefit of
the estate. It does the deceased no good for, unlike the living plaintiff
who recovers for the lost years, the deceased can derive no comfort
from the thought that he can make proper provision for his dependants,
or any other objects of his bounty. In fact, in most cases it will merely
provide a windfall for the dependants, who will recover not only fair
compensation for their pecuniary loss but an additional sum over and
above such loss. The damages will, of course. Almost always be paid
by insurance companies, but the ability to pay such damages will have
to be passed on to the general public through increased premiums, so it
is the public who will be paying these extra damages which appear to
me to breach the underlying basis on which damages are assessed,
namely that they should be fair compensation for the loss sustained .In
these circumstances I confess that I have striven to find a legitimate

judicial basis on which to reject the plaintiff's submissions”70.

12117 07127 P199°7 T2 2N 71Gammell 7°1v2 0327 0022

“My Lords, I understand your Lordships to be at one in holding that
both of these appeals must be dismissed. I am of the same opinion,
reluctantly because I do not think that his outcome is either sensible or
just ...the law of damages for death has, in my view reached a state for
which I can see no social, moral or logical justification. ...The first
judicial step down the slippery slope that led into a morass from which

I think that only Parliament can now extricate us”72.
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“[TThe claim in Picket transmitted to the victim’s estate, though such
transmission is not only useless but pernicious as well”74.

:90°7 1°2 9KRI Gammel 1°°1¥2 1777705 1171 7AW 72°WI

“It must be a serious blot on the working of our system of precedent if
the members of the highest tribunal find themselves driven ineluctably
to an unjust result in an important area of the law and not in an out of
the way corner. And it has all come about with the best of

intentions™’".
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“In cases, probably the normal, where a man’s actual dependents
coincide with those for whom he provides out of the damages he
receives, whatever they obtain by inheritance will simply be set off
against their own claim. If on the other hand this coincidence is
lacking, there might be duplication of recovery. To that extent injustice
may be caused to the wrongdoer”85.
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