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New Millenium: Implementation of the Gramm-Leach-Bailey Act” 116 Banking Law
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“If said bank Commissioner finds that such articles of incorporation or
association, charter, constitution or by — laws, plan of business or
proposed contract contain any provision that is unfair, unjust,
inequitable or oppressive to any class of contributors, or if he decides
from his examination of its affairs that said investment company is not
solvent and does not intend to do a fair and honest business and in his
judgment does not promise a fair return on the stocks, bonds or other
securities by it offered for sale, then he shall notify such investment
company in writing of his findings and it shall be unlawful for such
company to do any further business in this state” 13.
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“The name that is given to the law indicates the evil at which it is
aimed, that is, to use the language of a cited case, ‘ speculative schemes
which have no more basis than so many feet of ‘blue sky’’; or as stated

L. Loss, J. Seligman Securities Regulation (3 ed., 1989), vol. 1 — State Regulation 14
.of Securities, pp. 34-35

35-34ny,2w 15

Hall v. Geiger-Jones Co., 242 U.S. 539 (1917); Merrick v. N.W. Halsey & co., 242 16
.U.S. 568 (1917)
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by counsel in another case, ‘to stop the sale of stock in fly-by-night
concerns, visionary oil wells, distant gold mines and other like
fraudulent exploitations " 17,
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.ow ,Hall v. Geiger-JonesCo. 17

.Securities Act 1933-7 18 °yo 18

E.W. Walker, B.B. Ha daway “Merit Standards Revisited: An Empirical Analysisof 19
the Efficacy of Texas Merit Standards’ 7 J. Corp. L. (1982) 651, 686; C.G.
Goodkind, “Blue Sky Law: Is there Merit in the Merit Requirements?” Wis. L. Rev.
.(1976) 79, 103-115
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.101-98

"y L,(19 v ,5wh) Goodkind ;687 'y (19 7R ,9wY) Walker & Hadaway 24
.90-87

.103-101'hy ,aw 25

JF. Mofsky, R.D. Tollison “Demerit in Merit Regulation” 60 Marg. L. Rev. (1977) 26
.367

M.G. Warren |l “Legitimacy in the Securities Industry: The Role of Merit 27
Regulation” 53 Brook. L. Rev. (1987) 129; H.H. Makens “Who Speaks for the
Investor? An Evaluation of the Assault on Merit Regulation” 13 U. Balt. L. Rev.
.(1984) 435
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“Sunlight is said to be the best of disinfectants; electric light the most
efficient policeman”.
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“In spite of many State Statutes, the public in the past has sustained
losses through practices, neither ethical nor honest, on the part of many
persons and corporations selling securities.

Of course, the Federal Government cannot and should not take any
action that might be construed as approving or guaranteeing that newly
issued securities are sound in the sense that their value will be
maintained or that the properties which they represent will earn profit.

There is however an obligation upon us to insist that every issue of
new securities to be sold in interstate commerce shall be accompanied
by full publicity and information.

.The Battle of the Philosophies— 224-171 'ny ,(14 79v7 ,%wY) Loss & Seligman 28
J. Seligman The Transformation of Wall Street, Houghton Mifflin (1982), ch. 2, 29
.Frankfurter’s Turn
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The proposal adds to the ancient rule of ‘caveat emptor’, the further
doctrine "let the seller also beware" [...]

The purpose of the legislation | suggest is to protect the public with the
least possible interference with honest business’30.
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72V LDWNITNA VOWI SE.C.771 7P NP IMIRD AW

“Those needing investment guidance will receive small comfort from
the balance sheets, contracts of compilation of other data revealed in
the registration statement. They either lack the training or the
intelligence to assimilate them or are so concerned with a speculative
profit as to consider them relevant” 3!,

73 0P 27YNMI V9P NPAY IR PR PINAW 1720w PR OV 7Im1 093RT
NR D3 DYIRT AR RN IMNIXI N2IPPINRT 1293937 NN Yw 0»vIna Hou®
:0°X377 0277

“[...] there is nothing in the Act which controls the power of the self
perpetuating management group which has risen to a position of
dominance in our industrial organization. There is nothing in the Act
which purports to deal with the protection of the rights of minorities.

.179-178 "0y ,(14 77w ,9vY) Loss & Seligman 30
.W.O. Douglas “Protecting the Investor” 23 Yale Rev. (1933) 528 31
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There is nothing in the Act which concerns the problem of capital
structure, its soundness or unsoundness [...] and finaly there is
nothing which deals with the fundamental problem of the increment of
power and profit inherent in our present forms of organization”32.
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G.J. Stigler “Regulation of the Securities Markets’ 37 J. Business (1964) 117, G.J. 33
Benston “Required Disclosure and the Stock Market: An Evaluation of the Securities
.Exchange Act of 1934” 63 Am. Econ. Rev. (1973) 132

I. Friend “Economic and Equity aspects of Securities Regulation” Management 34
Under Government Intervention: A View from Mount Scopus (Research in Finance,
.1984), supp. I, 31

H. Kripke “Can the S.E.C. Make Disclosure Policy Meaningful?” The Journal of 35
.Portfolio Management (1976) 32
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“Projections are the ultimate purpose of al disclosure, including
particularly financial disclosure’47.
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that the banker's reasonable investigation is only diligent enough to
entitle him to the statutory defense against a lawsuit is not supported
by established practice. The investment banker has made the 1933 Act
avery effective method of self regulation”33,
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“By associating himself with a proposed offering an underwriter
impliedly represents that he made such investigation in accordance
with professional standards [...] The Commission has previously
suggested that the NASD formulate and establish standards relating to
conduct by its members of a due diligence investigation. The
Commission is reaffirming this suggestion[...]".
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