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“Judicial activism in chambers is matched only by judicial paralysis on
the bench. The ‘fair’ decision promoted in private is one unattainable
by law. That which the judge thinks ‘just’ he cannot order. That which
in chambers he calls ‘unjust’ he orders and defends with thirty pages of
rhetoric. Strange law? Passing strange I’d say — at least it might seem
so to a Lunar visitor who shared our logic but not our legal

experience”1?.
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“I have often thought myself ill-suited to my chosen profession. I love
to argue, but I am often too quick to say both ‘yes, I see your point’
and concede something to the ‘other side’, and to say of my own
arguments, ‘yes, but, it’s not that simple’. In short, I have trouble with
polarized argument, debate, and the adversarialism that characterizes
much of our work. Where others see black and white, I often see not
just the ‘grey’ but the purple and red — in short, the complexity of
human issues that appear before the law for resolution”™?!.
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“Binary, oppositional presentations of facts in dispute is not the best
way for us to learn the truth. Polarized debate distorts truth, leaves out
important information, simplifies complexity and obfuscates where it
should clarify. More significantly, some matters (mostly civil but
occasionally even a criminal case) are not susceptible to a binary
(right/wrong, win/lose) conclusion or solution. This may be so because
we cannot with any degree of accuracy determine the facts, because
conflicting, but legitimate, legal rights give some entitlements to both
(or all) parties, or because human or emotional equities cannot be
sharply divided (parental rights in child custody, for example)”zz.
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“That symbolism of the scales expresses a deep-rooted tendency to see
no shades between black and white, to admit no degree of right and
wrong, to allow no distribution of loss and gain among several
litigants, to send a party away either victorious or defeated”34.
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“Thus, whatever the position might be if the court were to find
itself unable to make any findings at all on the issue of causation
and was accordingly being faced with a choice between awarding
for the defendants in full, or for the plaintiff in full, or on some
wholly arbitrary basis such as an award of 50%, I see no reason
why the present impossibility of making a precise apportionment of
impairment and disability in terms of time, should in justice lead to
result that the defendants are adjudged liable to pay in full, when it
is known that only part of the damage was their fault. What justice
does demand, to my mind, is that the court should make the best
estimate which it can, in the light of the evidence, making the
fullest allowances in favour of the plaintiffs for the uncertainties
known to be involved in any apportionment. In the end,
notwithstanding all the care lavished on it by the scientists and by
counsel I believe that this has to be regarded as a jury question, and
I propose to approach it as such”231,
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“The determination of liability under comparative nuisance would
involve consideration of most of the same factors as in traditional
nuisance law, yet it would enable the factfinder to apportion
liability according to the relative weight on each side of the
balance. Compared to the all-or-nothing results under traditional
nuisance law, a compromise verdict under comparative nuisance
would at least represent an attempt at precise justice. Even if the
factfinder’s quantification simply represented a visceral reaction to
the entire pattern of facts and circumstances, a 75/25 or 60/40
apportionment often would represent a closer approximation of
justice than would a total victory for either party”234.
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“For convenience this may be summarized as the principle of
insufficient reason ; lacking adequate grounds to depart from the
original equilibrium position, an even split represents both justice
and wise policy”283.
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“To be effective in this world you have to decide which side is
probably right ; and, once you decide, you must act as if it were one
hundred per cent right*284,
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“Some things may never fit, and it is an offense against truth to
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