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ABSTRACTS 

Ilan Saban, Gilat Visel-Saban, Netanel Metzger, On Art, Law, and 

Racism – After the Film “Crash” 

We believe that Crash (a 2004 film by Paul Haggis) is a masterpiece. Revisiting it, 

we studied racism, underlying prejudices, and the relevant mental mechanisms that 

help perpetuating them. Through it, we could somewhat appreciate the power of 

excellent works of art to counter prejudices and their poisonous fruits. Next, we 

compared the law with art as potential tools for dealing with prejudice and racism. 

We have gained several conclusions from that process: First, the film illustrates the 

power of art to sow prejudice antidotes. Second, we realized that being a resilient 

phenomenon, stereotypes are readily, often inadvertently adopted, and their impact is 

spontaneous and hard to control, particularly in stressful situations. Third, a range of 

forces must be mobilized to counter prejudice, and this is where the law comes into 

play. In other words, though an essential and protective tool, art – even excellent and 

transformative – often cannot replace the law in the struggle against prejudice. Both 

are usually needed, and quite often even their combined power is insufficient. 

Let us elaborate a bit. Promoting a mental state known as empathy, fine art has the 

power to impact on human behavior when the law does not. A chapter of this article 

addresses the mental mechanisms that serve the formation of prejudices and 

illustrates how good art could encourage empathy as a counterforce and help 

challenging stereotypes. Nevertheless, the narrative of Crash underlines extreme 

situations of existential fear where “extra” defense is needed. It provides insights 

into ways in which the cocktail of prejudice and sense of emergency affects human 

behavior and makes for a good case in favor of a legal “pre-commitment”. Taken 

from constitutional law, this concept acknowledges the human need for a powerful, 

preemptive system against prejudice that would uphold human rights in emergency 

situations, when they are most vulnerable to violation by individuals and societies.  

In short, art and law are two complementary human creations that participate in our 

complex and conflictual existence. Both may create mechanisms that help in the 

struggle against the human propensity to racism. And since this is such a harsh 

struggle, we need every available means: personal and collective, legal and other 
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(psychological, cultural, educational, political, and artistic). It is only by activating 

and combining  these means that we humans can, perhaps, prevent the crash. 

Eitan Ginzberg, Is Unintentional Genocide Possible? Rethinking a 

Controversial Issue 

This article focuses on the difficulties posed by the concept of “intent” which, 

according to the Rome Statute of the International Criminal Court, is the key 

condition for determining guilt in genocide charges.  The article suggests replacing it 

with a different legal concept: “Evidence of political authorization”. The intent 

concept creates a crucial difficulty for the criminal process that follows from the ease 

with which genocidal intentions can be concealed, while assigning the guilt of 

genocide execution to the victims. This difficulty has placed genocide-based 

definitions of “intent” under harsh academic scrutiny and, as a result, under a flood 

of alternative definitions for the hidden criminal mind (mens rea) that apparently 

always underlies this extreme crime.  

The article presents the dilemmas created by the concept of intent, and points at the 

inherent difficulties in proving it within the framework of the crime of genocide. The 

article then proposes an alternative model that places the evidentiary onus not on the 

intent of the perpetrator but on the political authorization to perpetrate the crime – 

whether explicit, covert, or implicit - which necessarily exists in the background of 

every act performed on behalf of a leadership – a state or other organized power. The 

proposed model may contribute to restrain the controversy surrounding the usage of 

the concept of intent, providing perhaps a more effective base for protecting groups 

facing the risk of genocide, and recognizing groups that had been victims of 

genocide, as perpetrators constantly refrain from admitting their responsibility 

herein. 

Zvi Zohar, Two Jerusalemite Scholars Served as Chief Rabbinic 

Justices in Our City of Cairo 

Between the 1850s and the 1950s , Egypt as a whole enjoyed an economic boom, 

and the Jewish community there became prosperous and culturally diverse, with 

interesting and surprising combinations of commitment to Jewish tradition with 

socio-cultural assimilation. During that period, the leaders of the Jewish 

communities in Egypt employed a sequence of impressive non-Egyptian rabbinical 
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sages as chief rabbis and senior dayanim. One of the most prominent challenges 

facing these halakhic scholars was the high incidence of intimate relationships 

between Jews and non-Jews. Their policy was that if the non-Jewish partner in such 

a relationship wished to convert, they should be allowed and even encouraged to do 

so. The Jewish partner was thereby no longer subject to the severe prohibition on 

mixed marriages, and the couples' children could grow up in a family where both 

parents were Jewish. Whenever a rabbi arrived from abroad to assume a rabbinical 

position in Egypt, he became acquainted with the conversion policy practiced there, 

and formulated his own position on this matter. 

In this article, I discuss the positions of two Sephardic Jerusalemite sages who came 

to Egypt in the twentieth century to serve as heads of the Beit Din (Rabbinical Court) 

of the Cairene Jewish community. The first was Rabbi Hananiah Gabriel, who held 

this position from 1925 to 1929. Although he was a serious scholar and held a series 

of senior public positions before and after serving in Egypt, his name is little known 

today and his creativity and writings have not received scholarly attention. The 

second Jerusalemite sage served as the head of the Cairo Beit Din from 1947 to 

1950, but later received a vast amount of public and scholarly attention and his name 

is on everyone's lips: Rabbi Ovadia Yosef. 

Each of these sages wrote several responsa in which their attitude toward the 

prevailing Egyptian rabbinic policy of converting the non-Jewish partners in mixed 

marriages is clearly revealed. In this article, we present and analyze the responsa of 

both sages, in chronological order. We begin with reading and analyzing the 

responsa of Rabbi Gabriel, who arrived in Cairo in his prime at the age of 50. Then 

we present and discuss responsa composed in Cairo by Rabbi Yosef, who arrived 

there very early on in his career. In the final part of the article, we discuss the 

differences between the halakhic positions of these two sages, and suggest factors 

that can help us to understand the roots of these differences. 

Guy Itzhak Sender, Tell Me Your Past and I Will Tell You Who You 

Are – A Call For the Regulation of Similar Fact Evidence in Civil 

Proceedings 

This paper focuses on Evidence Law; specifically, on the admissibility and weight of 

evidence. The paper intends to answer the question: What probative value can be 

deduced from a litigant’s past? This paper suggests a model for the proper use of 

similar fact evidence (SFE) in civil proceedings, while seeking to distinguish, in the 
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required manner, between what exists and what is desirable. It illustrates how the 

current use of the SFE doctrine in civil law is flawed and incorrect, which might lead 

to unjust decisions and even violate the right to access the courts. 

This paper proposes a Selective Admissibility Test that examines the above issues 

and could help courts address evidence pertaining to individuals’ character by 

providing an improved opportunity to apply the discretion conferred on it in any 

case. To that end, the article seeks to address the proper application of character 

evidence in civil law. 

Intending to improve the decision-making process and to establish judicial 

discretion, this paper examines cases in which value should be assigned to plaintiffs' 

past convictions, previous claims, or any other factor relating to their conduct before 

the claim in question was made. Just as important is the question of when the court is 

prohibited from assigning value to the litigans’ past, if the implications of a party’s 

actions and past are examined. The paper suggests an optimal policy for the purpose 

of drawing conclusions from the litigants’ past that could promote a better 

understanding of the litigants' past as an evidentiary factor , while avoiding failures 

and biases.  

Izhak Englard, Who Is Responsible for the Death of Moses 

Mendelssohn – A Controversy Relating to the Notion of Causation  

This article deals with a poignant controversy that arose in the 18th century among 

European intellectuals over the responsibility of German philosopher Friedrich 

Heinrich Jacobi for the death of German-Jewish philosopher and theologian Moses 

Mendelssohn. The background of the matter was a years-long friendship between 

Mendelssohn and German writer and philosopher Gotthold Ephraim Lessing, and 

their discussions of Baruch Spinoza's philosophy. Mendelssohn and Jacobi disagreed 

over Lessing’s position towards Spinoza's philosophy which, according to Jacobi, 

was atheistic. Jacobi published a book in which he claimed that Lessing had admitted 

to him he had been a Spinosist, but did not reveal this to Mendelssohn.  

This matter so aggrieved Mendelssohn that, despite his physical weakness, he 

immediately sat down to write a book in response to Jacobi’s allegations. One very 

cold Saturday night, he went out to bring the book to his editor. He caught a severe 

cold and died a few days later. Some of Mendelssohn’s friends claimed that Jacobi 

had caused his death. This gave rise to a fierce controversy, including over the 

factual circumstances of Mendelssohn's final days. One aspect of the controversy 
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related to the notion of causation, which was mentioned by Marcus Herz, the 

personal physician and friend of the deceased. In Herz’ view, one must distinguish 

between a “disposing cause” and an “effective cause”.  

The last part of the article deals with this distinction, and with the fact that the 

criteria of legal responsibility go beyond the “cause in fact”. Moreover, there is an 

important distinction between legal and moral responsibility, mainly in relation to 

Jewish halakhic tradition. As a matter of fact, the controversy over Mendelssohn's 

death related only to moral responsibility. The article ends with a comment on the 

complex problem of determinism and freedom of will, which in the religious context 

relates to divine providence and human freedom. Mendelssohn dedicated a special 

paper to the latter problem. 

Izhak Englard, The Tension Between the Government and the 

Judiciary in the Jewish Tradition  

The article deals with the inherent tension between governmental organs and the 

independence of the judicial system as conceived by the Jewish tradition. The article 

illustrates this tension by referring to three sources – one from the Bible, one from 

the Midrash, and one from the Talmud; namely, the revolt of Absalom against his 

father, King David; the reaction of a litigant party who lost the case; and the incident 

between King Yannai and Sanhedrin President Shimon ben Shatah. The three 

sources demonstrate that the tension between governmental organs and the judiciary 

has been in existence for thousands of years, and that the Jewish tradition addressed 

its reasons and its dangerous impact on social welfare. In the 2020s, this tension in 

Israel is so acute that it might split society. Insights gained from the sources of 

Jewish tradition concerning the actual tendencies of infringing upon the 

independence of the judiciary and of law-enforcement authorities are of decisive 

importance. 

 


